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[1] Sitting as judge in chambers pursuant to sections 13 and 14 of the Companies' 
Creditors Arrangement Act1 ("CCAA") and articles 29, 511 and 550 C.C.P., 1 am seized 
of two motions for leave to appeal from a judgment of the Superior Court, District of 
Montreal (the Honourable Stephen Hamilton), rendered on June 26, 2015. The Superior 
Court dismissed contestations made on behalf of the petitioners, who are, respectively, 
representatives of non-union employees and retired employees (petitioners in court file 
C.A.M. 500-09-025441-155 and hereinafter designated the "Salaried Members") and the 
Syndicat des Métallos, sections locales 6254 and 6285 (in court file C.A.M. 500-09-
025469-156, hereinafter referred to together as the "Union"). ln so doing, the Superior 
Court confirmed the respondent's request to grant priority to an interim lender charge 
over claims made by the petitioners based on deemed trusts in pension legislation. The 
Court also suspended certain payments due under pension plans as weil as for post­
retirement benefits. 

[2] The Union filed an amended motion prior to the hearing. Both motions for leave 
also ask for orders to suspend provisional execution of the judgment notwithstanding 
appeal. 

Background 

[3] The facts are usefully and completely recounted in the judgment a quo.2 

[4] On May 20, 2015, the CCAA Judge Hamilton, J. granted a motion for the 
issuance of an initial order to commence proceedings under the CCAA to respondents 
Wabush Iron Ore Co. Ltd., Wabush Resources lnc., Wabush Mines, Arnaud Railway 
Company and Wabush Railway Co. Ltd. (the "Wabush CCAA Parties"). The CCAA 
proceedings as they concern the Wabush CCAA Parties were joined to CCAA 
proceedings started some four months earlier involving the "Bioom Lake CCAA 
Parties".3 

2 

3 

R.S.C. 1985, c. C-36. 
2015 QCCS 3064. 
The pre-existing CCAA proceedings were commenced on January 27, 2015, by an initial order issued 
by Castonguay, J. of the Superior Court, in respect of Bloom Lake General Partner Ltd., Quinto 
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[5] Prior to the fi ling of the motion, Wabush Mines operated an iron ore mine located 
near the Town of Wabush and Labrador City, in the province of Newfoundland and 
Labrador, with facilities at Pointe-Noire, Quebec. 

[6] The Wabush CCAA Parties are currently involved in a court-ordered sales 
process, originally commenced in the Bloom Lake CCAA proceedings, whereby they 
seek to sell assets with a view either to concluding a plan of compromise with their 
creditors (including the petitioners) or disposing of assets and distributing the proceeds 
to creditors (including the petitioners). 

[7] The Wabush CCAA Parties have two defined pension plans for their employees, 
one for salaried employees and the other for unionized employees paid an hourly wage. 
Because some employees work in a provincially-regulated setting in Newfoundland and 
Labrador and others work in federally-regulated industries, the plans are subject to 
oversight by both the federal Office of Superintendent of Financial Institutions and the 
Newfoundland and Labrador Superintendent of Pensions. 

[8] Both plans are underfunded. The CCAA Judge set forth estimated amounts to be 
paid as winding-up deficiencies, monthly amortization payments and lump-sum "catch­
up" amortization payments. He noted as weil that the Wabush CCAA Parties provide 
other post-employment benefits ("OPEB"), including health care and lite insurance, to 
certain retired employees. Accumulated benefits' obligations for the OPEBs, as weil as 
monthly premiums required to fund those benefits, are to be paid by the Wabush CCAA 
Parties. ln addition, amounts are due pursuant to a supplemental retirement 
arrangement plan for certain salaried employees (see paras [4] to [13] of the judgment). 

[9] The Wabush CCAA Parties arranged for interim financing (a debtor-in­
possession or "DIP" loan) from Cliffs Mining Company, a related company. The CCAA 
Judge was of the view that the Wabush CCAA Parties' cash-flow was compromised and 
that the interim financing was necessary to continue operations during restructuring. 
The Wabush initial order approved an interim financing term sheet pursuant to which 
the interim le nd er would provide US$1 OM of interim financing, on conditions, for the 
Wabush CCAA Parties short-term liquidity needs during the CCAA proceedings. These 
conditions included, as the CCAA Judge recorded in paragraph [16] of his reasons, a 
requirement that the interim lender have a charge in the principal amount of CON $15M, 
with priority over ali charges, against Wabush CCAA Parties' property, subject to some 
exceptions. There is a further condition that Wabush CCAA Parties may not make any 
special payments in relation to the pension plans or any payments in respect of the 
OPEBs. The initial order granted the interim lender charge of $15M but did not give 
priority to that charge over existing secured creditors in order to allow the parties to 
make representations at a comeback hearing. 

Mining Corp., 8568391 Canada Ltd., Cliffs Quebec Iron Mining ULC, The Bloom Lake Iron Ore 
Partnership and Bloom Lake Railway Co. Ltd. (the "Bioom Lake CCAA Parties"). 
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[1 0] At that comeback hearing, the Wabush CCAA Parties sought, inter alia, priority 
for the interim lender charge ahead of deemed trusts created by pension legislation and 
a suspension of obligations to pay amortization payments in relation to the pension 
plans and payments for OPEBs. The Salaried Members and the Union contested these 
matters. The CCAA Judge issued an arder on June 9, 2015 granting priority to the 
interim lender charge, subject to the rights of, inter alia, the Salaried Members, the 
Union and the federal and provincial pension authorities to be determined at a later 
hearing. 

[11] That hearing on June 22, 2015 gave rise to the judgment a quo in which the 
CCAA Judge granted the Wabush CCAA Parties' comeback motion and dismissed the 
contestations brought by the Salaried Members and the Union. 

Il The judgment of the Superior Court 

[12] The CCAA Judge made numerous findings and rendered different orders, not ali 
of which concern the motions before me. 1 will limit my comments to those aspects of 
the judgment relevant here. 

[13] After setting forth the context and the arguments of the parties, the CCAA Judge 
considered the conflict between the super-priority of the interim lender charge and the 
deemed trusts created by federal and provincial legislation. (His findings in respect of 
the provincial rules do not concern us directly at this stage). 

[14] As to the impact of CCAA proceedings on the deemed trust created by 
subsection 8(2) of the Pension Benefits Standards Act, 1985,4 the judge wrote "there is 
no general rule that deemed trusts in favour of anyone other than the Crown are 
ineffective in insolvency" (para. [72]). He then considered the effect of subsection 8(2) 
PBSA on the provisions of the CCAA that deal with pension obligations, including 
subsections 6(6) and 36(7) CCAA that were added to the Act in 2009. Based on his 
interpretation of the general rule in subsection 8(2) PBSA and the particular rules in the 
CCAA, the judge concluded, as an exercise of statutory interpretation, that "Parliament's 
intent is that federal pension claims are protected in [ ... ] restructurings only to the 
limited extent set out in the [ ... ] CCAA, notwithstanding the potentially broader language 
in the PBSA" (para. [78]). ln the alternative, he wrote, "the Court could conclude that a 
liquidation under the CCAA does not fall within the term "liquidation" in Subsection 8(2) 
PBSA such that there has been no triggering event" (para. [79]). Either way, he 
observed, the deemed trust in subsection 8(2) PBSA did not prevent him from granting 
a priority to the interim lending charge if the conditions of section 11.2 CCAA were met. 

[15] After considering the relevant factors under the CCAA to the facts of the case, 
the CCAA Judge decided that the proposed sale was in the interests of the Wabush 
CCAA Parties and their stakeholders as it should lead to a greater recovery. The sale 

4 R.S.C. 1985, c. 32 (2nd Supp.). 
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required new financing and, without that financing, it is likely that the Wabush CCAA 
Parties would go bankrupt. The judge also expressed his view that the terms and 
conditions of the interim financing were reasonable, and that the security is limited to 
the amount of the new financing. He then wrote that "[t]his is sufficient for the Court to 
conclude that the Interim Financing should be approved and the interim lender charge 
should be granted with priority over the deemed trust under the PBSA, if it is effective in 
the CCAA context" (para. [95]). He also found that the terms of the interim lending 
sheet, including the requirement that the interim lender be granted super priority, were 
not unusual and that he was not satisfied that the Superior Court had jurisdiction to 
arder the lender to ad vance the funds on ether terms (para. [1 00]). 

[16] The CCAA Judge then gave reasons for his decision to grant the Wabush CCAA 
Parties' request that their obligation to make special and OPEB payments be 
suspended. He held that forcing the Wabush CCAA Parties to make special payments 
would lead to a default under the interim financing arrangement and a likely bankruptcy 
(para. [112]). He came to the same conclusion in respect of the OPEBs (para. [122]). ln 
so doing, he rejected the argument that the suspension of the OPEBs amounted to a 
resiliation of the insurance contract under which the benefits are provided, resiliation 
which would have required notice und er section 32 CCAA (paras [127] to [131 ]). 

[17] The CCAA Judge rejected ali ether grounds for contestation. He confirmed the 
priority of the interim lending charge over the deemed trusts as set out in the initial 
arder; he ordered the suspension of payment by the Wabush CCAA Parties of monthly 
amortization payments, of the annual lump sum catch-up payments, and of ether post­
retirement benefits. 

Ill The motions for leave 

[18] The two motions rai se seme similar issues but are different in scope. 

[19] The Salaried Members ask for leave to appeal in respect of conclusions relating 
to two aspects of the judgment. 

[20] First, the Salaried Members seek to reverse the CCAA Judge' s approval of what 
they characterize as the termination of OPEBs and of payment of supplemental pension 
benefits imposed by the Wabush CCAA Parties without proper notice as required by 
section 32 CCAA. ln this regard, the Salaried Members abject to the following 
paragraph in the judgment a quo: 

[146] ORDERS the suspension of payment by the Wabush CCM Parties of 
ether post-retirement benefits to former hourly and salaried employees of their 
Canadian subsidiaries hi red before January 1, 2013, including without limitation 
payments for life insurance, health care and a supplemental retirement 
arrangement plan, nunc pro tune to the Wabush Filing Date. 
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[21] ln argument, the Salaried Members also contended that the CCAA Judge's 
finding that the Wabush CCAA Parties did not have the funds to meet the $182,000 
monthly payments for the premiums to fund the OPEBs and the supplemental pension 
benefits was mistaken. 

[22] Second, the Salaried Members seek to reverse that portion of the CCAA Judge's 
reasons bearing on the ineffectiveness of the federal statutory deemed trust in CCAA 
proceedings. They say that to hold the deemed trust priority under the PBSA to be "of 
no force and effect in CCAA Proceedings on a wholesale basis" is wrong in law. 
Specifically they state that the deemed trust priority should continue to apply for the 
benefit of Salaried Members over the assets of the company in future priority 
distributions (after the DIP and CCAA-ordered priorities). For this second argument, the 
Salaried Members target the following paragraphs of the CCAA Judge's reasons as 
they pertain to the effective ness of the PBSA deemed trust in CCAA proceedings: 

[78] For ali of these reasons, the Court concludes that Parliament's intent is that 
federal pension claims are protected in insolvency and restructurings only to the 
limited extent set out in the BIA and the CCAA, notwithstanding the potentially 
broader language in the PBSA. 

[79] ln the alternative, the Court could conclude that a liquidation under the 
CCAA does not fall within the term "liquidation" in Section 8(2) PBSA such that 
there has been no triggering event. 

[23] 1t may be noted that the Salaried Members had initially contemplated objecting to 
the non-payment of other amounts owing by the Wabush CCAA Parties in respect of the 
pension plans. But given limits to the Wabush CCAA Parties' cash-flow and the 
significant amounts of these payments, the Salaried Members chose not to pursue the 
objections in these proceedings. 

[24] As noted, the Salaried Members also ask to suspend provisional execution 
notwithstanding appeal of this order. 

[25] The Union's proposed appeal is somewhat broader. 

[26] ln respect of the portion of the judgment regarding the deemed trust provided in 
the PBSA, the Union is of the view, like the Salaried Members, that the CCAA Judge 
erred in holding that the subsection 8(2) PBSA deemed trust is ineffective in CCAA 
proceedings. Moreover, the Union disagrees with the CCAA Judge that the pension 
amortization payments constitute ordinary, unsecured claims under the CCAA rather 
than trust claims (paras [1 03] to [118] of the judgment). The Union a Iso says the CCAA 
Judge was mistaken in deciding that the financing conditions in respect of the interim 
financial loan were reasonable insofar as those conditions precluded the payment of 
OPEBs (paras [119] to [133]). The judge should have set aside the unreasonable 
conditions in the interim lending sheet. Had he done so, the judge would have found 
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that the Wabush CCAA Parties had the necessary funds to make the payments owed 
under the plans. 

[27] The Union a Iso seeks a stay of provisional execution of the judgment. 

[28] 1t bears mentioning that the Union's motion was filed late. ln keeping with section 
14(2) CCAA, the Union obtained permission from the CCAA Judge to bring the late 
appeal, subject to the determination by a judge in chambers of this Court as to whether 
the appeal is a serious one.5 None of the parties objected to this way of proceeding and 
1 find the Union's amended motion to be correctly before me. 

IV Criteria for granting leave 

[29] The test for leave under the CCAA is weil known. Writing for the Court of Appeal 
for Saskatchewan in Re Stomp Pork Farm Ltd.,6 Jackson, J.A. wrote: 

[15] ln a series of cases emanating first from British Columbia and then from 
Quebec, Alberta and Ontario, there has developed a consensus among the 
Courts of Appeal that leave to appeal an order or decision made under the 
CCAA should be granted only where there are serious and arguable grounds that 
are of real significance and interest to the parties and to the practice in general. 
The test is often expressed as a four -part one: 

1. whether the issue on appeal is of significance to the practice; 

2. whether the issue raised is of significance to the action itself; 

3. whether the appeal is prima facie meritorious or, on the other hand, 
whether it is frivolous; and, 

4. whether the appeal will unduly hinder the progress of the action. 

[30] Judges sitting in chambers of this Court have consistently applied this four-part 
test to measure the seriousness of a proposed appeal. As my colleague Hilton, J.A. 
observed in Statoil Canada Ltd. (Arrangement relative à),l the above-mentioned four 
criteria are understood to be cumulative, with the result that if a petitioner fails to 
establish any one of them, the motion for leave will be dismissed. Hilton, J.A. alluded to 
the oft-repeated injunction that a petitioner seeking leave to appeal faces a heavy 
burden given the role of a CCAA judge, the discretionary character of the decisions he 
or she must make and the nature of the proceedings. He recalled the longstanding 
cautionary note that motions for leave should only be granted "sparingly". 8 

5 

6 

7 

8 

2015 QCCS 3584, paras [32] to [34] (per Hamilton, J.). 
2008 SKCA 73 (footnotes omitted). 
2013 QCCA 851, para. [4] (in chambers). 
Ibid., para. [4]. 
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[31] The grounds upon which a stay of provisional execution notwithstanding appeal 
may be granted by a judge in chambers are a Iso weil known. 9 Applying the princip les 
developed pursuant to article 550 C.C.P. to this case, 1 note that the petitioners must 
show that the judgment suffers from a plain weakness; that failing to grant the stay 
would result in serious harm (sometimes characterized as irreparable harm) to them; 
and that the balance of inconvenience faveurs granting a stay. 

IV Analysis 

[32] Despite the importance of certain of the questions raised in the motions for leave 
to the practice and to this action, and notwithstanding the prima facie meritorious 
character of sorne arguments made by the petitioners, 1 am of the respectful view that 
both the Salaried Members and the Union have failed to meet the test for leave. ln 
particular, they have not convinced me that an appeal would not unduly hinder the 
progress of the action. 

[33] 1 shall make brief comments on each of the four criteria in turn. 

IV.1 Importance ofthe questions to the practice 

[34] Sorne questions raised in both motions, to varying degrees, have importance to 
the practice as that notion is understood in connection with applications for leave 
brought under sections 13 and 14 CCAA. 

[35] The issue of the effectiveness of the PBSA deemed trust in CCAA proceedings 
raised in both motions meets this first criterion. This issue is not, as the respondent 
argued, a settled matter. ln pointing to the CCAA Judge's comment in paragraph [61] to 
the effect that "[tlhese are not new issues", respondent has, it seems to me, quoted the 
judge out of context. lt is of course true, as the CCAA Judge observed, that courts, 
including the Supreme Court, have been called upon to consider the effect of statutory 
deemed trusts in insolvency on numerous occasions. But as the CCAA Judge's own 
reasons make plain, the interpretation of the deemed trust protection in subsection 8(2) 
PBSA in light of amendments made to the CCAA in 2009, in particular subsections 6(6) 
and 36(7), involve a different exercise of statutory interpretation. ln undertaking that 
work, the judge did have the bene fit of principles set out in Century Services 10 relating 
to the conflict between the deemed trust for the GST and the CCRA, in Sparrow 
Electric11 dealing with a deemed trust in faveur of the Crown in respect of payroll 
deductions for taxation, as weil as lnda/ex12 in which a conflict between provincial 
deemed trust and federal insolvency law was in part at issue. But these settings were 
different from that of the case at bar. Others have observed that difficulties arising out of 

9 Recently summarized by the Court in Imperial Tobacco Canada Ltd. v. Conseil québécois sur le 
tabac et la santé, 2015 QCCA 1224, para. [14]. 

1° Century Services /ne. v. Canada (Attorney General), [2010] 3 S.C.R. 379. 
11 Royal Bank of Canada v. Sparow Electric Corp., [1997] 1 S.C.R. 411. 
12 Sun lndalex Finance, LLC v. United Steelwrkers, [2013] 1 S.C.R. 272. 
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the interaction between deemed trust rules for pensions and the CCAA persist, 
notwithstanding the jurisprudence of the Supreme Court on point. 13 Moreover, the 
narrow issue would be new to this Court and the practice would have a precise 
consideration of the interaction between the federal deemed trust in subsection 8(2) and 
the CCAA by an appellate court. 

[36] This is not to say that the CCAA Judge was the first to consider the problem. He 
had the benefit of Aveos 14

, decided by Schrager, J., as he then was, as weil as a 
scholarly paper on the tapie which he cited with approval in paragraph [77]. And while 
the CCAA Judge and Schrager, J. agree on central aspects of that interpretation 
exercise, they are not at ones on ali points, including the importance of a Crown 
exception in this context (as the CCAA Judge himself noted at para. [72]). While 1 
recognize the care with which the CCAA Judge examined the question of statutory 
interpretation, as weil as the alternative argument as to whether "any liquidation" within 
the meaning of subs. 8(2) PBSA includes CCAA proceedings - a point not given full 
analysis in Aveos- the matter of the effectiveness of the federal deemed trust in CCAA 
proceedings is not settled law and remains important to CCAA practice. 

[37] ls the issue raised by the Salaried Members of the proper scope of section 32 
CCAA, and the prior notice rule, also of sufficient importance to the practice? 

[38] As 1 will note below, 1 am of the respectful view that the merits of this argument 
are less strong. Nonetheless, the matter of the proper scope of section 32 in light of the 
kind of insurance contract that provided benefits here, and in particular of competing 
notions of suspension and termination of OPEBs, is one of importance to the practice. 

[39] What about the Union's argument that the judge erred in holding that the terms of 
the interim financing were reasonable? 

[40] This decision was one that called upon the CCAA Judge to make a determination 
of tact and exercise discretion afforded him under the Act, matters generally viewed as 
less consequential to the practice. Moreover, it would seem to me that the ability of a 
lender to determine the basis of risk he or she is willing to tolerate in a restructuring is 
not a matter widely disputed. 1 have not been convinced that this point, viewed on its 
own, is important to the practice. 

13 Scholars have alluded to the different permutations of the deemed trust problem in CCAA matters as 
important to the practice: see, e.g., Janis P. Sarra, Rescue! The Companies' Creditors Arrangement 
Act, 2nd ed. (Toronto: Carswell, 2013) at 370 et seq. and a useful comment by Jassmine Girgis 
entitled "/ndalex: Priority of Proltincial Deemed Trusts in CCAA Restructuring" posted by the 
University of Calgary Faculty of Law on the website http://ablawg.ca in which the author comments on 
the on-going importance of the issue after lndalex. 

14 Aveos Fie et Performance /ne. (arrangement relatif à), 2013 QCCS 5762. 
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IV.2 Importance of the questions to the present action 

[41] The decision not to apply the PBSA deemed trust in CCAA proceedings has 
meaningful negative consequences for both the Salaried Members and the Union. The 
importance to the action in this regard seems beyond serious dispute. 

[42] 1 agree with the petitioners that the question relating to the suspension or 
termination of the OPEBs is also significant to the action. The CCAA Judge recognized 
at para. [126] and again at para. [133] of his reasons that if the Wabush CCAA Parties 
fail to pay the premiums on the insurance policy, the policy will be cancelled thereby 
causing hardship to the Petitioners. 1 agree too with the position of counsel to the Union 
who argued that aspects of the pension claims may usefully be compared to alimentary 
claims, and that the hardship in suspending them gives the question sufficient 
importance to the action. 

IV.3 The proposed appeals are prima facie meritorious and not frivolous 

[43] The arguments brought in service of the petitioners' view that the deemed trust 
under the PBSA remains effective in CCAA proceedings are not frivolous. While the 
exercise of statutory interpretation undertaken by the CCAA Judge - which, it should be 
noted, is not a discretionary exercise in and of itself- shows no prima facie weakness, 
that is not to say that it precludes an arguable case for the ether side. 15 There are, in my 
view, grounds for framing a statutory interpretation argument for the petitioners' position 
that have prima facie merit when one considers, for example, that the CCAA 
amendments are the product of a complicated evolution; that the CCAA and the PBSA 
have different policy objectives which may shape interpretation; that the relevance of 
principles developed by the Supreme Court in ether settings to the deemed trusts 
problem faced in this case is the matter of fair debate; that comparisons might be made 
with deemed trust regimes from the provinces or ether statutes, and more. Ali of these 
factors suggest to me that, notwithstanding the strength of the judgment a quo, there 
are prima facie meritorious lines of argument that might be pressed on appeal. The 
parties debated vigorously the scope of "any liquidation" in subs. 8(2) PBSA before me, 
for example, as they did the proper scope of amendments to the CCAA and the policy 
they reflect. On the question of the effective ness of the PBSA deemed trust as raised by 
the Salaried Members and in the first three grounds of appeal in the Union's amended 
motion, 1 am of the view that this criterion is satisfied. 

15 The gradation between "prima facie meritorious" and "frivolous" is not always clear, and the better 
View may weil be that "meritorious" and "frivolous" do not constitute a summa division for proposed 
appeals: see Statoil, supra, note 7, para. [11]. lt is certainly true that the petitioners may have an 
arguable case - one with prima facie merit - but that the judgment a quo may still be said to suffer 
from no apparent weakness: see the helpful comments, albeit in another context, in Droit de la famille 
-081957, 2008 QCCA 1541, para. [4] (Morissette, J.A., in chambers). 
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[44] The issue of the proper scope of section 32 CCAA, and the prier notice rule, 
strikes me, from my disadvantaged position, to be less compelling, but 1 would not say it 
is wholly lacking in merit. 

[45] Counsel for the monitor argued, in support of the respondents' position that leave 
should be refused, that this ground of appeal was frivolous. He contended that the 
CCAA Judge rightly held that section 32 plainly did not apply to the resiliation of the 
Wabush CCA Parties' insurance contract. Like the respondents, the monitor said the 
CCAA Judge rightly relied on Mine Jeffrey16 decided by this Court in 2003, and that his 
analysis of the "tri-partite relationship" between the employer, the insurer and the 
beneficiary in paragraphs [129] et seq. is free from errer. 

[46] The question as to the applicability of section 32 here is not frivolous, even if 
Mine Jeffrey presents a formidable obstacle to a successful appeal. While not equal in 
strength, arguments raised by counsel for the Salaried Members as to type of contract 
to which the rule applies and, in particular, to the distinction between the termination of 
a contract and the suspension of a contract, are not without some merit. While 1 
recognize that the test of the relative merit of the arguments proposed can be construed 
in some circumstances as requiring more than "a limited prospect of success"17 given 
the nature of CCAA proceedings, 1 would not dismiss the motions on this narrow issue 
on this basis alone. 

[47] The Union says the interim lender's conditions should be set aside as 
unreasonable. 1 am not convinced that this argument is prima facie meritorious. 

[48] Counsel for the Union argues strongly that the interim lender should not be 
allowed to dictate terms to the CCAA Judge or to the stakeholders as a whole by 
imposing conditions on financing that have the effect of exploiting the vulnerability of the 
employees and former employees. He says that if the interim lender's conditions were 
struck as unreasonable, the Wabush CCAA Parties would have access to those funds 
and that there would be no need to suspend the various payments due to the 
petitioners. 

[49] With respect, this argument strikes me as flawed in two respects. First, it requires 
an overturning of the CCAA Judge's view - with ali the advantages of perspective he 
has in so deciding - that as a matter of tact the conditions of the interim financing are 
reasonable. Secondly, the Union has left unanswered the questions raised by the judge 
concerning the "harsh commercial realities of interim financing" at paragraph [115]. Why 
indeed should the interim lender advance funds be used to pay someone else's debt, 
particularly one that is pre-filing and unsecured? Why should a condition of the financing 
be ignored, effectively forcing the lender to advance funds on disadvantageous terms to 

16 Syndicat national de J'amiante d'Asbestos inc. c. Mine Jeffrey /ne., [2003] R.J.Q. 420 (C.A.). 
17 Daman Industries Ltd. v. Communications, Energy and Paperworkers' Union, Local 514, 2004 BCCA 

253, para. [15] (per Prowse, J.A., in chambers). 
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which it did not agree? lt is not a matter of the CCAA Judge being ca llo us or insensitive 
to hardship faced by vulnerable parties. ln my view, the comment of Deschamps, J. for 
the majority in lndalex, as adapted to the setting of federal deemed trusts, is apposite 
he re: "The harsh reality is that lending is governed by the commercial imperatives of the 
lenders, not by the interests of the plan members or the policy considerations that lead 
provincial governments to legislate in faveur of pension fund beneficiaries".18 

IV.4 The appeal will not hinder the progress of the action 

[50] The petitioners argue that the Wabush CCAA Parties are undergoing a court­
supervised sales process in accordance with timelines and procedures that are 
supervised by the CCAA Judge with the oversight of the monitor. ln the circumstances, 
they say, the proposed appeal, especially if it were placed on an accelerated roll, would 
not hinder the progress of the action. They contend, to differing degrees, that the CCAA 
Judge erred in his measure of the financial vulnerability of the Wabush CCAA Parties. 
Mindful no doubt of the difficulty that this aspect of the analysis presents to their leave 
application, the Salaried Members "part company'' (to use the expression of counsel) 
with the Union in framing their appeal more narrowly, in particular in respect of the 
recognition that the DIP lean enjoys a wider priority than does the Union, and in limiting 
the ir claim in respect of the payments that should escape suspension. 

[51] Given the findings of fact concerning the fragility of the Wabush CCAA Parties as 
observed by the CCAA Judge, 1 find the positions of bath petitioners on this point 
unconvincing. Even the "strategie" decision of the Salaried Members to contest the 
judgment on a narrower basis does not satisfy this criterion. ln my view, bath proposed 
appeals would unduly hinder the action. 

[52] My conclusion is based largely on the findings of fact arrived at by the CCAA 
Judge regarding the vulnerability of the Wabush CCAA Parties at this stage of the 
restructuri ng. 

[53] ln canvassing the circumstances in which the interim financing was put in place, 
the CCAA Judge observed that the cash-flow position of the Wabush CCAA Parties was 
compromised with the result that they needed the interim financing to continue even 
their limited operations during the CCAA process (para. [16]). The CCAA Judge made 
the following specifie findings, which 1 consider to be findings of fa ct: (1) that the sale 
and investor solicitation process in progress are in the interests of the Wabush CCAA 
Parties and their stakeholders because they will likely lead to a greater recovery; (2) 
that without new financing, the Wabush CCAA Parties could not complete the sale; (3) 
that without new financing allowing them to complete the sale, it is likely that the 
Wabush CCAA Parties will go bankrupt; (4) that the Wabush CCAA Parties and the 
monitor have not identified any ether source of new financing; and (5) that the terms of 
the interim financing are reasonable (para. [94]). 

18 lndalex, supra note 12, para. [59]. 
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[54] When discussing the suspension of special payments, the CCAA Judge 
observed, at para. [112]: 

[112] The Wabush CCAA Parties do not have the funds available to make 
these payments. The cash flow statements filed with the Court show that the 
Wabush CCAA Parties need the funds from the Interim Financing to meet their 
current obligations other than the special payments. The Interim Lender Term 
Sheet expressly requires the Wabush CCAA Parties not to make any special 
payments. As a result, forcing the Wabush CCAA Parties to make the special 
payments would lead to a default under the Interim Financing and a likely 
bankruptcy. 

[Footnote omitted.] 

[55] ln respect of the suspension of the OPEBs - including what the Salaried 
Members characterize as the modest premiums of $182,000 per month and the 
supplemental retirement arrangement plan amount - the CCAA Judge recalled at para. 
[122] that "[t]he Wabush CCAA Parties do not have any funding valuable to continue to 
pay any of the foregoing OPEBs, as the Interim Financing Sheet prohibits such 
payments". ln para. [125], the CCAA Judge explained that it was not enough to say, as 
did the Salaried Members, that $182,000 and the supplemental amount could be found 
elsewhere if the interim lending sheet prevents them from making the payments: "Given 
the cash flow statement filed with the Court and the language of the Interim Lender 
Sheet, the Court accepts that the Wabush CCAA Parties do not have the funds". 

[56] These findings of fact, while not immune from review, are deserving of deference 
on appeal. lt is not enough to say, without more, that the amount is a small one in the 
grand scheme of things, as do the Salaried Members, or that another interim lender 
could be found without difficulty as the action proceeds. The CCAA Judge decided 
specifically otherwise. A reviewable errer would have to be shown on this point to 
overcome the strong impression that cornes from reading the judgment that granting 
leave and suspending provisional execution would hinder the action. 

[57] ln like circumstances, leave has been denied. Recently in Bock inc. 
(arrangement relative à), 19 my colleague Bich, J.A. declined to grant leave, 
notwithstanding the presence of a question she characterized as "interesting" for the 
purposes of an eventual appeal and one in respect of which, like ours, there was a 
paucity of appellate court consideration. "Granting leave to appeal", she wrote at para. 
[12] of her reasons, "would most likely jeopardize the course of the action and cause 
irreparable harm to the debtor company and, consequently, ali ether stakeholders 
(creditors, employees, etc.)". Similarly, in Re: Consumer Packaging lnc}0 a bench of 

19 2013 QCCA 851 (in chambers). 
20 2001 Canlll 6708 (Ont. C.A.). 
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the Court of Appeal for Ontario declined to grant leave in circumstances where 
conditions set by the interim lender meant that the time and financial constraints that 
would have come with an appeal were prohibitive: "Leave to appeal should not be 
granted", wrote the Court at para. [5], "where, as in the present case, granting leave 
would be prejudicial to restructuring the business for the benefit of stakeholders as a 
who le [ ... ]".21 

[58] Ali told, the risk of default on the interim financing and of bankruptcy to the 
Wabush CCAA Parties is serious. Granting leave would, in this setting, risk hindering 
the action. If leave were granted, the petitioners would likely obtain, at best, a Pyrrhic 
victory if they succeeded on appeal. 

*** 

[59] Given my conclusion that leave should be denied, the motions seeking a stay of 
the judgment pursuant to article 550 C.C.P. are without further object and should be 
dismissed as weil. ln any event, the conditions necessary for a stay were not present. 
While the petitioners have, to be sure, shown that they have an arguable case, they 
have not pointed to something 1 would characterize as a weakness in the judgment a 
quo. They did satisfy the burden of showing that the failure to grant a stay would cause 
them harm. However, the balance of inconvenience - considering the impact that lifting 
the stay would have on the Wabush CCAA Parties - would not have favoured granting 
a stay. 

[60] Counsel should be commended for their helpful presentation of the matter in 
dispute. 

[61] FOR THE AFOREMENTIONED REASONS: the undersigned: 

[62] DISMISSES the Salaried Members motion for leave to appeal and for a stay, with 
costs; 

21 As a final observation on this point, it may be recalled th at, prudently, the CCAA Jud ge offered a 
further observation that gives weight, 1 think, to the conclusion that granting leave would be 
inopportune here. He suggested that even if the PBSA deemed trusts were effective in CCAA 
proceedings, he would have exercised his discretion under the CCAA to grant priority to the interim 
lender: see para. [95]. 
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[63] DISMISSES the Union's amended motion for leave to appeal and for a stay, with 
costs. 
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